1
The collection of essays contained in the book operationalizes diversity and inclusion by showing how tax law is imbued with social values in both its statutory and judicial expressions.
My reflections on the book have three distinct parts. To provide a sense for the breadth and scope of the project I begin by describing the ways in which the collection itself reflects diversity in its broadest sense. I then discuss the rewritten opinion and commentary on one of the cases, Welch v. Helvering, 2 as an example of the type of insights the collection provides. Finally, I offer some reflections of other, often simple, ways of bringing feminist values to the teaching of tax law.
I. DIVERSITY OF THE COMPILATION
First, the case selection and the analytical style are diverse. The eleven rewritten opinions involve both old cases-the oldest is Rickert, decided in 1903, 3 which predates the ratification of the Sixteenth Amendment and the enactment of the first constitutional income tax-and recent cases, notably, 4 decided in 2013. Moreover, not all of the rewritten opinions involve taxpayer losses, which might have been converted into wins if the decisionmaker had embraced a feminist perspective. Moreover, in some cases the rewritten opinion reaches the same result as the original 5 -the difference is in the description of the facts and the analysis.
Second, the rewritten opinions range from those that have clear precedential value and are widely recognized as deciding issues that established enduring doctrines-opinions of the U.S. Supreme Court that established concepts like the assignment of income doctrine 6 and the meaning of the term "ordinary and necessary business expenses" 7 -to one with no precedential value at all-a memorandum opinion issued by the U.S. Tax Court. 8 Third, the participants in the project are diverse. Like the Advisory Panel for the book, the authors of the rewritten opinions and the commentators thereon include a range of ages, genders, sexual orientations, races, professional backgrounds, and geographical locations. Fourth, the cases involve a broad range of issues and taxpayers. Some are cases which I was not surprised to see as part of a project like this; Windsor (constitutionality of DOMA) 10 and O'Donnabhain (deductibility of the costs of gender confirmation surgery as a medical expense), The most astonishing thing I learned is that there is an important issue that I failed to see despite teaching the case for thirty-four years and railing against Justice Cardozo's discussion of the meaning of "ordinary," which I think has confused generations of law students. Justice Cardozo's exhortation to seek guidance from "life in all its fullness" 17 for decades, one of the points made in Fellows's rewritten opinion had never occurred to me-and did not occur to the Supreme Court. That point involves the tax position likely taken by the E.L. Welch Company with regard to the debts paid off by Thomas Welch, the taxpayer in the case.
18
Nicole Appleberry, in her commentary, 19 and Mary Lou Fellows, in her rewritten opinion, 20 point out that the debts of the Welch Company repaid by Thomas Welch represented amounts that had almost certainly already been deducted by the company itself. They were likely either amounts owed to trade creditors or to lenders and had already been deducted as ordinary and necessary business expenses or through depreciation, or they created basis in an asset.
21
To allow Thomas Welch to deduct those same amounts would duplicate a deduction already allowed or would provide a tax benefit upon the occurrence of a realization event.
22
That is an important insight, and one that I am embarrassed to admit had never occurred to me.
23
Of course, Mary Lou Fellows recognizes that the duplication, alone, may not be enough to justify denial of the deduction because it is well established that tax consequences are to be determined separately for separate taxpayers, and an individual and a corporation are separate taxpayers even if the individual owns all of the stock in the community, of which [the taxpayer] is part" is required in order to make such a determination. Appleberry, supra note 7, at 96. 17 
Id.
18 Mary Louise Fellows, Welch v. Helvering, in FEMINIST JUDGMENTS, supra note 1, at 107-09. 19 Appleberry, supra note 7, at 95. 20 Fellows, supra note 18, at 103. 21 Id. at 107-09. 22 If the amount borrowed created basis in an asset, that basis would allow the company to have no income when it recovered the basis upon the occurrence of a realization event or to incur a deductible loss. But the insight is nevertheless pivotal because of the frame that Mary Lou Fellows adopts for her analysis.
That frame is what Fellows describes as "tax fairness." 25 As Nicole Appleberry observes, "Fellows takes on the responsibility of considering the practical, personal, historical, and sociological in her quest to 'shape a fair and just federal income tax system.' Taking a broader, more contextualized view is arguably political, if not necessarily feminist." 26 The concern for tax fairness, which proceeds from feminist sensibilities, produces a richer context in which to evaluate the proper treatment of the transaction as a whole.
Finally, Fellows's use of Mary Shelley's Frankenstein as a lens through which to "promote . . . a marketplace that embraces an ethos of caring," is not only provocative but conveys an underappreciated message about the nature of tax as a field of law.
27
That message is that tax is a field of law that involves much more than numbers and money; it is about more than raising revenue. That is an important message. In other work, Rick Greenstein and I argue that if tax were more commonly understood to be a field of law which reflects multiple and heterogeneous values-including but not limited to feminism-it might attract a more diverse group of individuals to its study and practice.
28
I believe that approaches like Fellows's are key to rebranding tax so that it is no longer understood to be a field of law confined to the sole value of raising revenue. That can, in turn, increase the diversity of the tax bar. Put differently, analyzing tax cases and issues from a feminist perspective can help to produce a more diverse tax bar. (2018) (showing that the tax bar is less diverse than the bar as a whole and suggesting that its relative lack of diversity might be explained by the confluence of two factors: first, members of racial or minority groups are more likely to report wanting to attend law school to "change or improve society" and engage in "socially responsible work"; and, second, tax is commonly thought to be a field of law properly concerned only with raising revenue-social values are thought to be reflected only in the provisions classified as tax expenditures, which traditional analysis regards as interlopers to what would otherwise constitute a pristine revenue raising machine).
rewritten opinions and commentaries contained in this book make an important contribution to that project.
III. REFLECTIONS ON WAYS TO USE A FEMINIST PERSPECTIVE IN TEACHING TAX
The book also prompted me to think about other ways in which a feminist perspective might cause us to think differently about the tax law and about those who create it. For those of us who are academics, it might also cause us to present the tax law differently to our students in at least three ways.
First, a feminist perspective might lead us to be conscious of the role of women as taxpayers whose transactions are the subject of cases many of us teach. For example, when taxpayer litigants are women, simply identifying them-by referring to them by their full name rather than generically as "the taxpayer"-can serve as a vehicle for delivering a message of empowerment for women, while also countering gender stereotypes. Two iconic cases make it easy to do that. Greed is not an admirable trait, but the image of an empowered woman who owns all the stock in a corporation and is financially proactive and determined to reduce her tax liability, is an attractive one to me. It counters a gendered stereotype. And just referring to the taxpayer by her full name subverts the gendered stereotype.
Gregory v. Helvering

293 U.S. 465 (1935).
30 252 U.S. 189 (1920) . 31 There's also Beulah Crane, cannily arguing for no cancellation of debt income, but the doctrine derived from that case is often discussed without presentation of the actual case in many contemporary casebooks. Crane v. Comm'r, 331 U.S. 1, 11-12 (1947) . 32 Gregory, 293 U.S. at 467.
Similarly, Myrtle Macomber's willingness to litigate the issue of whether a pro rata stock dividend was income counters a gendered stereotype.
33
It evokes a resolute woman willing to litigate the constitutionality of a statutory provision all the way up to the United States Supreme Court. It is perhaps fitting that litigation brought by a woman gave birth to the realization doctrine.
Second, in those all-too-rare cases when the judge writing the opinion is a woman, referring to the judge by using both her first and last names can help to counter the all-too-frequent tendency to use the pronoun "he" when referring to a judge. Zarin v. Commissioner 34 provides a wonderful opportunity to do this because Judge Mary Ann Cohen wrote the Tax Court's majority opinion, which is reproduced in many basic income tax casebooks. 35 Similarly, when discussing Hernandez v. Commissioner, 36 it is well to refer to Justice Sandra Day O'Connor using her first name; many of our current students are not old enough to have been alive or politically aware when Justice O'Connor became the first woman to be appointed to the Supreme Court in 1981, and they might not know her gender without the clue provided by her first name. 37 Third, there is at least one case in which the role of lawyers who litigated a tax case, and the values they brought to the pursuit of that litigation, ought to be more widely known to students and to the general public. I'm speaking of the lawyers who represented the taxpayer in Moritz v. Commissioner, S 906 (1973) . 39 As the Tenth Circuit explained, the provision in question "gave the deduction to a woman or widower, a divorce[e] and a husband whose wife is incapacitated or institutionalized, but denied it to a man who has not married." Id. at 469-70. I commend Professors Michael Graetz, Deborah Schenk, and Anne Alstott for including a reference to Moritz in the new edition of their tax law casebook. MICHAEL J.
Bader and Marty Ginsburg. Indeed, as Marty told the story on the occasion of his receipt of the ABA Tax Section's Distinguished Service Award in 2006, RBG's victory in that case launched her career as a litigator and started her on the road that led to the seat she now holds on the Supreme Court.
40
The Moritz case, and the fact that RBG was the lead lawyer on it, are important not just because Moritz is one of the very few cases in which a statutory tax provision was held unconstitutional 41 (Macomber is one of the very few others), but because both the Tenth Circuit's decision in the case and Marty and RBG's decision to undertake the representation of Mr. Moritz pro bono are examples of feminist values in action, and of the way the tax law reflects social values. The story of Moritz also reveals that Marty, corporate tax maven extraordinaire that he was, nevertheless understood how the tax law reflected social values, so much so that when he saw the Moritz advance sheet from the Tax Court, he instantly understood how the statutory provision in question reflected values ripe for change. He therefore brought the case to RBG's attention.
The story of how a tax case provided the spark that ignited RBG's career as a litigator should be more widely known because it can change the view of tax law. The story, as Marty told it publicly for the first time when he accepted the ABA Tax Section's Distinguished Service Award, appears as an appendix hereto and I commend it even to those who may be familiar with it. Those who have seen the 2018 film "On the Basis of Sex" will recognize Marty's story as the foundation for that film, which even depicts the oral argument before the Tenth Circuit.
42
Tax law is not just about numbers and about money; at its core, tax law is about values. Marty's story about Moritz and the movie it spawned make that point explicitly. Marty's actions in bringing the Moritz advance sheet to Ruth's attention in 1970, when they were both young lawyers, their decision GRAETZ ET AL., FEDERAL INCOME TAXATION: PRINCIPLES AND POLICIES 503 (8th ed. 2018) . In this edition they not only refer to the Moritz case but they also discuss the role that Marty and Ruth Bader Ginsburg played in the litigation of the case. to take the case, and Marty's decision thirty-six years later to make his role in bringing Moritz to RBG's attention the centerpiece of his speech accepting the ABA's Distinguished Service Award reflect feminist values that animate tax lawyers, of whatever gender, and sometimes, the tax law itself.
As Marty so eloquently put it:
So Mr. Moritz's case mattered a lot. First, it fueled Ruth's early 1970s career shift from diligent academic to enormously skilled and successful appellate advocate-which in turn led to her next career on the higher side of the bench. Second, with Dean Griswold's help, Moritz furnished the litigation agenda Ruth actively pursued until she joined the D.C. Circuit in 1980. [As part of his argument in support of the Government's petition for certiorari, Erwin Griswold, then Solicitor General, provided a list of the hundreds of statutes that were imperiled by the Tenth Circuit's decision in Moritz. The list was generated by government computers and would not have existed but for the Moritz litigation.]
All in all, great achievements from a tax case with an amount in controversy that totaled exactly $296.70.
In bringing those Tax Court advance sheets to Ruth 36 years ago, I changed history. For the better. And, I shall claim, thereby rendered a uniquely distinguished service. I have decided to believe it is the service for which you have given me this great award.
43
The Moritz story sends a powerful message about the role of values in tax law. It makes patent that tax is not just about money and helping rich people and businesses keep more of it. If RBG can care enough about a tax case to serve as the lead lawyer on it, pro bono, then tax should be the province of everyone who cares about social justice and other communitarian values. And if Marty Ginsburg, one of the most revered corporate tax lawyers of his generation and author of the most respected reference on the taxation of corporate mergers and acquisitions, 44 can understand the important role of social values in tax, shouldn't we make those known to all of our students?
The answer is that of course we should, which brings me back to the rewritten opinion in Welch. One of the many things I liked about Mary Lou Fellows's rewritten opinion is the extent to which she explicitly makes the 43 Ginsburg, supra note 40, at 3. 44 MARTIN D. GINSBURG, ACQUISITIONS, AND BUYOUTS: A TRANSACTIONAL ANALYSIS OF THE GOVERNING TAX, LEGAL, AND ACCOUNTING CONSIDERATIONS (2018).
